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Introduction  

The provisions of the ICA relevant to a study of the effect of mistake upon a contract that the 

parties have purported to make may be noted first. Mistake may be operated upon a contract 

in two ways. It may, firstly, defeat the consent altogether that the parties are supposed to have 

given, that is to say, the consent is unreal. Secondly, the mistake may mislead the parties as to 

the purpose which they contemplated.  

There are certain facts essentials to every agreement. They are:  

1. The identity of the parties.  

2. The identity and nature of the subject matter of the contract.  

3. The nature and content of the promise itself.  

The present study of the effects of mistake proceeds along these lines and includes the 

combined effects of Sections 13 and 20.  

Definition of Mistake: Where the mistake does not defeat consent, but only mislead the 

parties, Section 20 shall apply. This section provides:  

Where both the parties to an agreement are under a mistake so as to a matter of fact essential 

to the agreement, the agreement is void.  

Section 20 comes into play:  

1. When both the parties to an agreement are mistaken.  

2. Their mistake is as to a matter of fact, and  

3. The fact about which they are mistaken is essential to the agreement.  
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Mistake is the mental supposition which does not correspond to reality.  

 

 

 

 

 

Document mistakenly signed or non est factum:  

It essentially means it is not the fact. The defence of non est factum enables a person who has 

signed a contract to say that it is not his document because he signed it under some mistake. 
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It was evolved by the court to relieve illiterate or blind people from the effect of a contract 

which they could not read and which was not properly explained to them. But the question 

was raised as to whether this doctrine be applied against the illiterate person also. To 

overcome this issue, Justice BYLES in Foster v. Mackinnon held that it can be invoked 

against illiterate as well as educated person.  

The learned Judge did not make any distinction between mistake as to the nature of character 

of the contract as opposed to its terms, for in a latter part of his judgement he said: “But the 

position that, if a grantor be deceived or misled as to the actual contents of the deed, the deed 

does not bind him, is supported by many authorities. [Edward v. Brown, (1863)].  

In Gallie v. Lee, it was pointed out that what is important in application of this doctrine is that 

character and not the contents of the document.  

His Lordship further pointed out that the plea of non est factum, requires clear and positive 

evidence before it can be established and cited with approval the statement of DENOVAN LJ 

that the plea of non est factum is a plea which must necessarily be kept within narrow limits. 

To take an example, the man who is in the course of his business signs a pile of documents 

without checking them takes the responsibility for them by appending his signature. It would 

be surprising if he was to be allowed to repudiate one of those documents on the ground of 

non est factum. The person signing has to take care as pointed out by Supreme Court in Bihar 

State Electricity Board v. Green Rubber Industries, AIR 1990 SC 699.  

Trying to work out the principles on which the plea of non est factum should be admissible, 

his Lordship said in Thoroughgoods case: In my opinion, a document should be held to be 

void only when the element of consent is totally lacking. His lordship then added three 

qualification to the principle. Firstly in the case of fraud, the principle of Foster v. Mackinnon 

will apply and the transaction would be void. Secondly, a man cannot escape from the 

consequences as regard innocent third parties of signing a document, if being a man of 

ordinary education and competence he chooses to sign it without informing himself of its 

purports and effect. Thirdly, there is the case where the signer has been careless, is not taking 

ordinary precaution against being deceived.  

The law on this subject was completely reviewed and restated by the House of Lords in 

Saunders v. Anglia Building Society and the distinction between the character and the 

contents of document was rejected as unsatisfactory. It was stressed that the defence of non 
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est factum was not lightly to be allowed where a person of full age and capacity had signed a 

written document containing contractual terms. But it was nevertheless held that in 

exceptional circumstances the plea was available so long as the person signing the document 

had made a fundamental mistake as to the character or effect of the document.  

The Supreme Court of India considered the principle of Foster v. Mackinnon in Ningawwa v. 

Bryappa shiddappa Hirekurabar and concluded on the facts that where a husband obtained the 

signature of his wife to a gift deed without making any misrepresentation as to its character, 

but subsequently included two more plots in the deeds, the transaction was only voidable and 

not void.  

Limitations: Mistake operates to avoid an agreement subject to the following limitations:  

1. Mistake of both the parties: under section 20 an agreement is void by reason of mistake 

when both parties are mistaken as to a matter of fact essential to the agreement. This is 

further supplemented by the declaration in section 22 that “a contract is not voidable merely 

because it was caused by one of the parties to it being under a mistake as to a matter of fact. 

Thus, where the Government sold by auction the right of fishery and the plaintiff offered the 

highest bid under the impression that the right was sold for three years, where in fact it was 

for one year only, he could not avoid the agreement because it was his unilateral mistake. As 

to what is the nature of unilateral mistake as provided under section 22, would be best 

explained by the case of Haji Abdul Rehman Allarakhia v. Bombay and Persia Navigation 

Co.  

The mistake of both parties to which section 20 speaks may be either common or mutual. In 

common mistake both party makes the same mistake. Each knows the intention of the other 

and accepts, but each is mistaken about some underlying and fundamental fact. The parties, 

for example, are unaware that the subject-matter of their contract has already perished. 

Common mistake will definitely render the agreement void if the parties are mistaken about 

the existence of the subject-matter. This type of mistake occurred in Courtier v. Hastie (1852) 

8 Exch 40 where the subject matter unknown to the parties was extinct at the time of the 

agreement.  

The expression mutual mistake is defined as the parties misunderstand each other and are at 

the cross purpose. A, for example, intends to offer his Ford Cortina Car for sale, but B 
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believes that the offer relates to Ford Zeohyr also owned by A. Raffles v. Wichelhans 

involves a mistake of this kind.  

2. Erroneous opinion about value of subject-matter 

The explanation to section 20 provides that “an erroneous opinion as to the value of the thing 

which forms the subject matter of the agreement is not to be deemed a mistake as to a matter 

of fact. In a case before the Travancore Cochin High Court: A property which was subject to 

a subsisting lease was sold. The lessee had the right to receive value of the improvements, but 

the agreement of sale was silent about this. The buyer wanted to have the agreement set aside 

on the ground of mistake about this right.   

But the court held that “there was no mistake and that even if there was a mistake it was not 

as to a matter of fact essential to the agreement for sale. It could only be an erroneous opinion 

which the parties had formed as to the real value of the subject matter and would not be 

deemed to be a mistake vitiating the agreement.  

3. Mistake of fact and not of law: Mistake should be of fact and not of law, for Section 21 

declares that “a contract is not voidable because it is caused by a mistake as to any law in 

force in India. The section carries an illustration: A and B make a contract grounded on the 

erroneous belief that a particular debt is barred by the Indian Law of Limitation; the contract 

is not voidable.  

A mistake as to the effect of registration upon the validity of a document has been regarded 

by the Supreme Court of India as a mistake of law. Kalyanpur Lime works v. State of Bihar, 

AIR 1954 SC 165. But a mistake as to a foreign law will avoid.  

Ignorantia fact doth excusat Ignorantia Juris Non excusat:  

Both the above said maxim has limited applicability in the light of ICA. Mistake of fact is an 

excuse provided the mistake of fact is bilateral in nature. It is unilateral in nature then section 

22 will be applicable and the contract will be rendered valid.  

As regards mistake of law is not an excuse, it needs to be noted whether the law concerned is 

Indian or Foreign law. If it is mistake of Indian Law then it is not an excuse however if it is a 

mistake of foreign law it still may be an excuse provided the said mistake is unilateral.  


